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PART  I 

COURSE  OUTLINE 


Psychiatry,  Mental  Health  and  the  Law  is  a  seminar 
rights  and  responsibilities  of  the  mentally  ill,  the 
retarded  and  those  charged  with  caring  for  them. 


about  the 
mentally 
After  the 

instructor's  initial  overview  (in  lecture  format)  of  the  subject's 
central  themes,  each  student  will  have  the  opportunity  to  give 
a  presentation  on  a  relevant  topic.  There  is  plenty  of  room 
for  flexibility.  Guest  speakers  and  field  trips  may  also  be 
arranged.  Evaluation,  however,  will  be  based  exclusively  on 
a  term-length  paper  (which  will  satisfy  the  law  school's  writing 
requirement)  or  on  a  final  examination,  at  the  student's  option. 
Subject  to  Faculty  Council  approval,  a  take-home  examination 
may  also  be  offered. 


The  substance  of  the  course  will  comprise  as  many  as  possible 
of  the  following  issues: 

I.  MENTAL  HEALTH  AND  THE  CIVIL  LAW 


A.  CIVIL  CAPACITY 

1.  Common  Law  Criteria  and  Consequences 

a.  civil  capacity  and  civil  procedure 

b.  capacity  to  contract 

c.  capacity  to  incur  tort  liability 

d.  capacity  to  marry 

e.  testamentary  capacity  and  other  property 
d i spos i t ions 

f.  capacity  to  instruct  counsel 

g.  capacity  to  consent  to  medical  or  institutional 
treatment 

2.  Statutory  Proceedings 

a .  Mental  Incompetency  Act 

b.  Part  III  of  the  Mental  Health  Act 


B.  GUARDIANSHIP 

Personal  Guardianship 
a.  general 


1 


the 
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b.  brain  death  and  life-support  systems: 
role  of  the  guardian 

c.  the  mentally  retarded 

i .  general 

ii.  retardation  and  sterilization 


Property  Guardianship 


a.  powers  of  attorney 

b .  Mental  Health  Act 

c .  Mental  Incompetency  Act 


C.  CIVIL  DETENTION 

1*  Criteria  and  Procedures:  Part  II  of  the  Mental 

Health  Act 

2.  The  Right  to  Treatment  While  Institutionalized 

3.  Restraint  and  Treatment  Without  Consent:  the 
Right  to  Refuse  Treatment 


I I «  MENTAL  HEALTH  AND  THE  CRIMINAL  JUSTICE  SYSTEM 
A.  QUESTIONS  OF  CAPACITY 

1.  Procedural 

a.  forms  of  procedural  capacity 

i.  capacity  to  instruct  counsel 
ii.  fitness  to  plead  and  stand  trial 

b.  detecting  procedural  capacity:  psychiatric 

remands 

i.  criminal  offences 
ii.  provincial  offences 

2,  Substantive:  The  Capacity  to  Form  Mens  Rea 

a.  the  insanity  defence 

b.  automatism 

c.  diminished  responsibility 

d.  public  welfare  offences 


B.  QUESTIONS  OF  DISPOSITION 

1.  Pre-trial  Detention:  Mentally  Disordered  Suspects 

2.  Sentencing  and  Treatment 
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a.  criminal  detention  and  civil  detention 

b.  Lieutenant  Governor's  warrants 

i.  assignment  to  appropriate  facilities 
ii.  arrangements  for  review  and  release 

c.  dangerous  offender  proceedings:  Part 

of  the  Criminal  Code 

i.  punishment 
ii.  treatment 

d.  post-sentence  psychiatric  disorder 


III.  FORENSIC  PSYCHIATRY  AND  PSYCHIATRIC  EVIDENCE 
A.  CRIMINAL  JUSTICE 

1.  Psychiatric  remands 

2.  The  Insanity  Defence 

3.  Dangerous  Offender  Proceedings 

B.  CIVIL  PROCEEDINGS 

1.  In  Court 

a .  Mental  Incompetency  Act 

b.  section  56  of  the  Mental  Health  Act 

c.  other  proceedings 

2.  Review  Boards 

a.  Parts  II  and  III  of  the  Mental  Health  Act 
bo  the  Criminal  Code 


IV.  LEGAL  CONTROL  OF  PSYCHIATRIC  PRACTICE 

A.  THE  COMMON  LAW:  PSYCHIATRIC  MALPRACTICE 

1.  Toward  the  Patient 

a.  contractual  liability 

b.  tort  liability 

i.  the  duty  to  inform  and  respect 
patient's  wishes 

A)  in  general 

B)  in  psychiatric  research 


XXI 


the 
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C)  the  therapeutic  privilege  of 
disclosure 

ii.  negligence  in  therapy  and  treatment 

iii.  wrongful  commitment 

iv.  failure  to  restrain 

v.  breach  of  confidentiality 

2.  Toward  Third  Parties 

a.  failure  to  warn  of  apprehended  peril 

b.  failure  to  restrain 

c.  the  duty  to  warn  of  impending  release 


B.  PROFESSIONAL  REGULATION  AND  DISCIPLINE 


V.  MENTAL  HEALTH  AND  CIVIL  LIBERTIES 

A.  THE  CHARTER 

1.  The  Fundamental  Freedoms 

2.  The  Right  to  Vote 

3.  Section  7 

4.  The  Presumption  of  Innocence 

5.  Cruel  and  Unusual  Treatment 

6.  Other  Legal  Rights 

7.  Equality  Rights  and  "Mental  Disability" 

B.  HOMAN  RIGHTS  LEGISLATION 


1. 

The 

Federal 

Act 

2. 

The 

Ontario 

Code 

non- 
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READINGS  FOR  RESEARCH 


The  works  below  have  been  culled  almost  exclusively  from  the 
English  language  periodical  literature.  There  has  been  no  effort 
to  be  exhaustive  even  within  that  literature  or  to  evaluate 
the  works  for  inclusion  on  criteria  of  merit.  Students  are 
encouraged  not  to  overlook  the  abundance  of  useful  material 
available  in  book  form. 


1.  Adams,  Susie  "Psychiatric  Testimony  St  The  Issue  of  Future 
Dangerousness"  20  Houston  L.  Rev.  1179  (1983). 

2.  Anand,  R.  "Involuntary  Civil  Commitment  in  Ontario:  The 

Need  to  Curtail  the  Abuses  of  Psychiatry"  57  Can.  Bar  Rev.  250 
(1979). 

3.  Annas,  George  J.  "The  Incompetent's  Right  to  Die:  The  Case 
of  Joseph  Saikewicz"  Hastings  Centre  Report  21  (1978). 

4.  Annas,  George  J.  "Judges  at  the  Bedside:  the  Case  of  Joseph 
Saikewicz"  1  Medicolegal  News  10  (1978). 

5.  Annas,  George  J.  "Reconciling  Quinlan  and  Saikewicz :  Decision 
Making  for  the  Terminally  Ill  Incompetent"  4  Am.  J.  L. 

&  Medicine  367  (1979). 

6.  Annas,  George  J.  &  Densberger ,  Joan  E.  "Competence  to  Refuse 
Medical  Treatment:  Autonomy  v.  Paternalism"  15  Toledo 

L .  Rev .  561  ( 1984 )  . 

7.  Apodaca,  Lillian  &  Fink,  Lori  "Criminal  Law:  Premenstrual 
Syndrome  in  the  Courts?"  24  Washburn  L.J.  54  (  1984)  . 

8.  Appelbaum,  Paul  S.  "Hospitalization  of  the  Dangerous 
Patient:  Legal  Pressures  and  Clinical  Responses"  12  Am. 

Acad.  Psychiatry  &  L.  Bull.  323  (1984). 

9.  Appelbaum,  Paul  S.  "Is  the  Need  for  Treatment  Constitutionally 
Acceptable  as  a  Basis  for  Civil  Commitment?"  12  Law,  Medicine 

&  Health  Care  144  (1948). 

10.  Appelbaum,  Paul  S.  "Standards  for  Civil  Commitment:  A  Critical 
Review  of  Empirical  Research"  7  Int'l  J.  L.  St  Psychiatry 
133  (1984). 

.  Appelbaum,  Paul  S.  St  Bateman,  A.L.  "Competency  to  Consent 
to  Voluntary  Psychiatric  Hospitalization:  A  Theoretical 
Approach"  7  Am.  Acad.  Psychiatry  St  L.  Bull.  390  (1980). 
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12.  Appelbaum,  Paul  S.,  et  al .  "Confidentiality:  An  Empirical 
Test  of  the  Utilitarian  Perspective"  12  Am.  Acad.  Psychiatry 
&  L.  Bull  .  109  (1984  )  . 

13.  Aronin,  Douglas  "Cults,  Deprogramming,  and  Guardianship:  A 
Model  Legislative  Proposal"  17  Colum.  J.L.  &  Social  Problems 
163  (  1982)  . 

14.  Arons,  B.S.  "Working  in  the  'Cuckoo's  Nest':  An  Essay  on 
Recent  Changes  in  Mental  Health  Law  and  the  Changing  Role 
of  Psychiatrists  in  Relation  to  Patient  and  Society"  9 
Toledo  L.  Rev.  73  (1977). 

15.  Aynes,  R.L.  "Behavior  Modification:  Winners  in  the  Game 
of  Life?"  24  Cleve.  St.  L.  Rev.  422  (1975). 

16.  Baker,  D.  "Ontario's  Mental  Health  (Amendment)  Act  1978" 

2  Leg.  Med.  Q.  177  (1978)  . 

17.  Baker,  William  L.  "Castration  of  the  Male  Sex  Offender:  A 
Legally  Impermissible  Alternative"  30  Loyola  L.  Rev.  377 
(1984). 

18.  Baldwin,  D.  "O'Connor  v.  Donaldson:  Involuntary  Civil  Commitment 
and  the  Right  to  Treatment"  7  Colum.  Human  Rights  L.  Rev.  573 

( 1975-76) . 

19.  Barnett,  C.F.  "Treatment  Rights  of  Mentally  Ill  Nursing 
Home  Residents"  126  U.  Pa.  L.  Rev.  578  (1978). 

20.  Barnhart,  B.A.,  Pinkerton,  M.L.  &  Roth,  R.T.  "Informed 
Consent  to  Organic  Behaviour  Control"  17  Santa  Clara  L.  Rev.  39 
(  1977)  . 

21.  Baron,  C.H.  "Assuring  ’Detached  but  Passionate  Investigation 

and  Decision':  The  Role  of  Guardians  Ad  Litem  in  Saikewicz-type 
Cases"  4  Am.  J.  L.  &  Medicine  111  (1978). 

22.  Barron,  E.L.  "A  Parent's  Right  to  Seek  Sterilization  for 

an  Incompetent  Minor"  16  The  Forum  1081  (1981). 

23.  Bartholomew,  A. A.  and  Milte,  K.L.  "Prisoners'  Rights  and 
Behaviour  Therapy"  12  Aust .  &  N.Z.  J.  of  Criminology  222 
(  1979)  . 

24.  Batt,  John  &  Bastien,  Christopher  P.  "Suicide  as  Compensable 
Claim  under  Workers'  Compensation  Statutes:  A  Guide  for 

the  Lawyer  and  the  Psychiatrist"  86  W.  Va .  L.  Rev.  369 
(  1984)  . 
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25.  Baum,  Edwin  M.  "Handicapped  Prisoners:  An  Ignored  Minority?" 

18  Colum.  J.  L.  &  Soc.  Problems  349  (1984). 

26.  Bays-Beinart ,  Donna  J.  "Exclusive  Juvenile  Jurisdiction 

to  Authorize  Sterilization  of  Incompetent  Minors"  16  Indiana 
L.  Rev.  835  (1983)  . 

27.  Beck,  James  C.  "When  the  Patient  Threatens  Violence:  An 
Empirical  Study  of  Clinical  Practice  after  Tarasof f "  10 
Am.  Acad.  Psychiatry  &  L.  Bull.  189  (1982). 

28.  Beck,  J.H.  "Employment  Law  and  the  Mentally  Handicapped" 

6  Dalhousie  L.J.  258  (1980). 

29.  Benjamin,  T.B.  &  Lux,  K.  "Solitary  Confinement  as  Psychological 
Punishment"  13  Cal.  Western  L.  Rev.  265  (1977). 

30.  Bernstein,  H.  Carol  "Psychotherapist-Patient  Privilege 

under  Federal  Rule  of  Evidence  501"  75  J.  Crim.  L.  &  Criminology 
388  (1984). 

31.  Beyer,  S.  "Madness  and  Medicine:  The  Forcible  Administration 
of  Psychotropic  Drugs"  [1980]  Wise.  L.  Rev.  497. 

32.  Brakel,  S.J.  "Legal  Aid  in  Mental  Hospitals"  1  Am.  Bar 
Foundation  Rsch.  J.  21  (1981). 

33.  Brandt,  G.J.  "Liability  of  Custodial  Institutions  for  Torts 
of  Patient-Inmates"  1  Leg.  Med.  Q.  193  (1977). 

34.  Brazier,  Margaret  "Prison  Doctors  and  their  Involuntary 
Patients"  [1982]  Public  Law  282. 

35.  Brewer,  Peter  J.  "Massachusetts  Applies  Substituted  Judgment 
to  Probate  Court  Sterilization  Proceedings  -  In  re  Moe" 

17  Suffolk  U.  L.  Rev.  211  (1983). 

36.  Brooks,  A.D.  "The  Constitutional  Right  to  Refuse  Antipsychotic 
Medications"  8  Am.  Acad.  Psychiatry  &  L.  Bull.  179  (1981). 

37.  Brown,  P.N.  "Guilt  by  Physiology:  The  Constitutionality 
of  Tests  to  Determine  Predisposition  to  Violent  Behavior" 

48  So.  Calif.  L.  Rev.  489  (1974). 

38.  Brown,  R.S.  &  Courtis,  R.W.  "The  Castration  Alternative" 

19  Can.  J.  Criminology  &  Corrections  157  (1977). 

39.  Bruggeman,  A . L .  "Guardianship  of  Adults  with  Mental 
Retardation:  Towards  a  Presumption  of  Competence"  14  Akron 
L.  Rev.  321  (1980). 
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40.  Buchanan,  A.E.  "The  Limits  of  Proxy  Decisionmaking  for 
Incompetents"  29  U.C.L.A.  L.  Rev.  386  (1981). 

41.  Burgdorf,  R.L.  Jr.  &  Burgdorf,  M.P.  "The  Wicked  Witch  is 
Almost  Dead:  Buck  v.  Bell  and  the  Sterilization  of  Handicapped 
Persons"  50  Temple  L.Q.  995  (1977). 

42.  Burnett,  Barbara  A.  "Voluntary  Sterilization  for  Persons 
with  Mental  Disabilities:  The  Need  for  Legislation"  32 
Syracuse  L.  Rev.  913  (1981). 

43.  Burns,  Robert  E.,  Casenote  on  Tarasoff  v.  Regents  of  the 
University  of  California,  9  Akron  L.  Rev.  191  (1975). 

44.  Burns,  Robert  P.  "Behavior  Modification  as  a  Punishment" 

22  Am.  J.  Jurisprudence  19  (1977)  . 

45.  Burnstin,  Sheila  M.  "Constitutional  Law  -  Due  Process  - 
Civil  Commitment  -  Absent  Treatment,  A  Nondangerous  Mentally 
Ill  Person  Able  to  Survive  Safely  in  Society  Has  a 
Constitutional  Right  to  Release  -  O'Connor  v,  Donaldson" 

51  Wash.  L.  Rev.  764  (1976). 


46.  Butler,  K . A .  "A  Chance  to  be  Heard:  An  Application  of  Bellott i 
v.  Baird  to  the  Civil  Commitment  of  Minors"  32  Hastings 
L . J .  1285  (1981). 


47.  Byrne,  Paul  A.  et  al .  "Brain  Death:  The  Patient,  The  Physician 
and  Society"  18  Gonzaga  L.  Rev.  429  (  1982/83)  . 

48.  Cantor,  N.L.  "Quinlan ,  Privacy,  and  the  Handling  of  Incompetent 

Dying  Patients"  30  Rutgers  L.  Rev.  243  (1977). 

49.  Cassidy,  P.S.  "The  Liability  of  Psychiatrists  for  Malpractice" 

36  U.  Pgh .  L.  Rev.  108  (1974). 


50.  Cerveny,  Kathleen  L.  &  Kent,  Marian  J.  "The  Psychotherapist 

-  Patient  Privilege  in  Federal  Courts"  59  Notre  Dame  L.  Rev.  791 
(1984). 


51.  Citarella,  K.C.  "Case  Comment  on  Parham  v .  J . R . :  Civil 

Commitment  of  Children  by  Parents"  25  N.Y.  Law  School  L. 
Rev.  1001  (1980). 


52.  Clausing,  Marilee  "The  Acceptance  of  Brain  Death  as  a  Legal 
Definition  of  Death  in  Illinois:  In  Re  Haymer"  33  De  Paul 
L.  Rev.  207  (1983). 


53.  Cobun,  Lynnette  S.  "The  Insanity  Defense:  Effects  of  Abolition 
Unsupported  by  a  Moral  Consensus"  9  Am.  J.  L.  &  Medicine  471 
(  1984)  . 
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